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STATEMENT OF QUESTION PRESENTED 

Petitioner, a non-profit, charitable institution, applied to 
the Commissioners of the District of Columbia on July 8, 
1948, fox exemption from real estate taxes. Said appli¬ 
cation remained pending and undecided by the Commis¬ 
sioners until November 14,1951, when the same was denied. 
During said period, petitioner received real estate tax 
bills annually, but upon periodic inquiries, was assured 
that said bills should not be paid and that no action would 
be taken by way of advertisement or sale for delinquent 
taxes. No such action was taken, and on the tax bill re¬ 
ceived for the fiscal year ending June 30, 1951, were 
stamped the words “Exemption Pending.’’ 

The question presented is whether, under the above cir¬ 
cumstances, the ninety (90) day jurisdictional period gov¬ 
erning appeals to the Board of Tax Appeals for the Dis¬ 
trict of Columbia began to run on or about September 1st 
of each year when said tax bills were mailed to petitioner 
during the pendency of petitioner’s application before the 
Commissioners, or whether said jurisdictional period began 
to run from the date the Assessor mailed such tax bills to 
petitioner after the denial by the Commissioners of said 
application. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,459 


The Congregational Home of the District of Columbia, 

Petitioner, 

v. 

District of Columbia, Respondent. 


On Petition for Review of a Decision of the Board of 
Tax Appeals for the District of Columbia 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

The petitioner, The Congregational Home of the District 
of Columbia, appealed to the Board of Tax Appeals for the 
District of Columbia (now the District of Columbia Tax 
Court) under the provisions of the Act of December 24, 
1942, 56 Stat. 1091, Ch. S26, Section 5 (Title 47-801e, D. C. 
Code 1940, Supp.) from an assessment of taxes on 
certain real estate owned by petitioner and deemed by peti¬ 
tioner to be exempt from taxation under the provisions of 
Section 1 of said Act (Title 47-S01a, D. C. Code 1940, 
Supp.). The Board of Tax Appeals dismissed the appeal 
for lack of jurisdiction on April IS, 1952 (Jt. App. 12), and 
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a petition for review of the Board’s decision by this Court 
was filed on May 13, 1952 (Jt. App. 13). This Court has 
jurisdiction under the provisions of the District of Colum¬ 
bia Revenue Act of 1939, as amended, 52 Stat. 371, ch. 223, 
53 Stat. 110S, ch. 367 (Title 47-2404, D. C. Code 1940). 

STATEMENT OF CASE 

The petitioner is a non-profit, charitable, corporation 
organized in 1928 under the laws of the District of Colum¬ 
bia, and, as set forth in its charter, its objects and purposes 
are as follows: 

“to provide for the aged and infirm members of the 
Congregational churches in the District of Columbia or 
elsewhere, and such other persons it may desire to ad¬ 
mit, a comfortable home and to render such persons 
any assistance or relief that may be practical therein.” 
(Jt. App. 4) 

Petitioner owns certain real estate in the District of Co¬ 
lumbia, described as Lot 51, in Square 2920, with improve¬ 
ments thereon known as 1290 Crittenden Street, X. W., 
which is devoted to the accomplishment of said charitable 
purposes. (Jt. App. 2, 4). 

On or about February 27, 1943, petitioner made applica¬ 
tion to the Commissioners of the District of Columbia for 
exemption of said real estate from taxation under the Act 
of December 24, 1942, 56 Stat. 1091, Ch. 826, Sec. 1 (Title 
47-S01a, D. C. Code 1940, Supp.). By letter dated 
March 29, 1945, the Commissioners notified petitioner that 
said application was denied, and petitioner, accordingly, 
paid real estate taxes on said property through the year 
ending June 30, 1947. Thereafter, on May 26, 1947, this 
Court rendered its decision in the case of Catholic Home 
for Aged Ladies, Inc. v. District of Columbia, and in view 
of said decision, petitioner, on, to-wit, July 8, 1948, again 
applied to the Commissioners for exemption (Jt. App. 3). 
However, said application remained pending and undecided 
by the Commissioners until November 14, 1951, when the 
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same was denied (Jt. App. 9). This decision was followed 
by a letter from the Assessor of the District of Columbia 
dated December 6, 1951 (Jt. App. 6), in which were en¬ 
closed statements of taxes due (Jt. App. 7, 8). 

During the above period of more than three (3) years, 
from July 8, 1948 through November 14, 1951, while peti¬ 
tioner’s application w’as pending before the Commission¬ 
ers, petitioner received tax bills annually, on or about Sep¬ 
tember 1st, for the then current tax years. However, upon 
periodic inquiries, petitioner was assured by the Assessor, 
that, in view of the pendency of said application for ex¬ 
emption, said tax bills should not be paid, and that no ac¬ 
tion, by way of advertisement, sale or otherwise, would be 
taken to enforce the collection of said taxes. Actually, no 
such action was taken by the Assessor, and stamped on 
the tax bill for the fiscal year ending June 30, 1951, were 
the words “Exemption Pending.” (Jt. App. 3, 4). 

Within ninety (90) days from the aforementioned letter 
of the Assessor dated December 6, 1951, that is to say, on 
March 3, 1952, petitioner filed its original petition before 
the Board of Tax Appeals (Jt. App. 14). On March 27, 
1952, petitioner filed its Amended Petition (Jt. App. 2), 
which, upon motion of respondent, was dismissed by the 
Board of Tax Appeals on the ground of lack of jurisdiction 
(Jt. App. 12), the Board being of the opinion that the ju¬ 
risdictional period of ninety (90) days began to run with 
respect to each year here involved, on or about September 
1st of each year, rather than from the date of the Asses¬ 
sor’s letter of December 6, 1951, following the ruling bv the 
Commissioners on petitioner’s application (Jt. App. 11). 

STATUTES INVOLVED 

The statutes involved are as follows: 

Section 5 of the Act of December 24, 1942, 56 Stat. 10S9, 
ch. 826 (Title 47-801e, D. C. Code, 1940, Supp.), which 
provides: 






4 


“Any institution, organization, corporation, or as¬ 
sociation aggrieved by any assessment of real prop¬ 
erty deemed to be exempt from taxation under the pro¬ 
visions of this Act may appeal therefrom to the Board 
of Tax Appeals for the District of Columbia in the 
same manner and to the same extent as provided in 
sections 3 and 4 of title IX of the District of Colum¬ 
bia Revenue Act of 1939, as amended: Provided, how¬ 
ever, That payment of the tax shall not be prerequisite 
to any such appeal.” 

Section 3 of Title IX of the District of Columbia Reve¬ 
nue Act of 1939, as amended, 52 Stat. 371, ch. 223, 53 Stat. 
110S, ch. 367 (Title 47-2403, D. C. Code 1940), which pro¬ 
vides : 


“Any person aggrieved by any assessment by the 
District against him of any personal property, inheri¬ 
tance, estate, business privilege, gross receipts, gross 
earnings, insurance premiums, or motor vehicle fuel 
tax or taxes, or penalties thereon, may, within ninety 
days after notice of such assessment, appeal from such 
assessment to the board, provided such person shall 
first pay such tax, together with penalties and interest 
due thereon, to the collector of taxes of the District of 
Columbia under protest in writing. The mailing to the 
taxpayer of a statement of taxes due shall be consid¬ 
ered notice of assessment with respect of such taxes. 
• • • »» 


STATEMENT OF POINTS 

The points on which petitioner relies are as follows: 

1. The annual mailing of tax bills to petitioner, on or 
about September 1st of each year, and while petitioner’s 
application for exemption was pending, did not constitute 
notices of assessment within the meaning of Section 3 of 
Title IX of the Revenue Act of 1939, as amended (Title 
47-2403, D. C. Code, 1940). 

2. The date of the notice of assessment of real estate 
taxes with respect to the fiscal years ending June 30, 1949, 
1950, 1951 and 1952, was December 6, 1951. 





3. The petition herein was filed within ninety (90) days 
after notice of assessment of said taxes and the Board 
of Tax Appeals for the District of Columbia erred in dis¬ 
missing the same for lack of jurisdiction. 

SUMMARY OF ARGUMENT 

The purpose of Section 3 of Title IX of the District of 
Columbia Revenue Act of 1939, was to provide taxpayer 
with the right of judicial review, and thus in setting forth 
the jurisdictional requirement of appealing to the Board 
of Tax Appeals within ninety (90) days after the ‘‘notice 
of assessment”, said Section contemplated an assessment 
which had been finally determined and imposed with the 
purpose of demanding payment or enforcing collection in 
default thereof. The mailing of annual tax bills to peti¬ 
tioner during the pendency before the Commissioners of 
the District of Columbia of petitioner’s application for ex¬ 
emption did not constitute such notices of assessments and 
did not constitute the mailing of statements of taxes due. 
Petitioner’s application was pending before the Commis¬ 
sioners from July 8, 1948 until November 14, 1951, during 
which time petitioner, upon periodic inquiries, was assured 
that said tax bills should not be paid and that no action 
would be taken by way of advertisement, sale or otherwise, 
for delinquent taxes. No such action was actually taken, 
and on the tax bill received during said period for the fiscal 
year ending June 30, 1951, were stamped the words “Ex¬ 
emption Pending.” Until the disposition by the Commis¬ 
sioners of petitioner’s application for exemption such as¬ 
sessments had not been finally determined and such taxes 
were not due. Petitioner was not “aggrieved” by such 
alleged assessments until after such final determination 
and any appeal by petitioner prior thereto would have been 
dismissed as premature. 
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ARGUMENT 

Section 5 of the Act of December 24, 1942 (Title 47-S01e, 
1). C. Code, 1940 Supp.), provides that any institution or 
corporation aggrieved by any assessment of real property 
deemed to be exempt from taxation under the provisions 
of that Act ,may appeal therefrom to the Board of Tax 
Appeals for the District of Columbia in the same manner 
and to the same extent as provided in Sections 3 and 4 of 
Title IX of the District of Columbia Revenue Act of 1939, 
as amended; provided, however, that payment of the tax 
shall not be a prerequisite to such an appeal. The afore¬ 
said Section 3 of Title IX of the Act of 1939, as amended, 
(Title 47-2403, D. C. Code 1940) provides: 

“Any person aggrieved by any assessment by the 
District against him of any * # * tax or taxes, or pen¬ 
alties thereon, may, within ninety days after notice 
of such assessment, appeal from such assessment to 
the board, provided such person shall first pay such 
tax, together with penalties and interest due thereon, 
to the collector of taxes of the District of Columbia 
under protest in writing. The mailing to the taxpayer 
of a statement of taxes due shall be considered notice 
of assessment with respect of such taxes. # * *” 

Petitioner respectfully submits that the annual mailing 
of tax bills to petitioner on or about September 1st of each 
year, under the circumstances hereinbefore set forth, did 
not constitute “notices of assessment” within the mean¬ 
ing of said Section 3 of the Revenue Act of 1939. 

The purpose of said Section 3 was to provide the tax¬ 
payer with the right of judicial review by the Board of 
Tax Appeals of an assessment of taxes, and by Section 4 
the taxpayer was given the right of further review of the 
Board’s decision by this Court. It is in the light of such 
purpose that the phrase “notice of assessment” must be 
read. As stated by the United States Supreme Court, in 
Ex parte Williams, 277 IT. S. 267, 72 L. Ed. 877: 

“An assessment does not command the taxpayer to 
do, or refrain from doing anything; does not grant 
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or withhold any privilege, authority or licenses * * *. 

“Assessments become re viewable judicially only 
when they are translated into action, as by levy of the 
tax based on the assessment.’’ (Italics supplied) 

See also In Re McCrory Stores Corp., 12 F. Supp. 265. 

Thus, in setting forth the jurisdictional requirement of 
ninety days from the notice of assessment, the Act clearly 
contemplated an actionable assessment, i.e. one which had 
been finally determined and imposed with the purpose of 
demanding payment, or enforcing collection in default 
thereof. Here, the Assessor, in mailing said bills annually, 
and while petitioner’s application for exemption was pend¬ 
ing, was not doing so for the purpose of collecting the tax, 
nor with the intention that petitioner pay the same. Of 
this petitioner was assured; on the tax bill for the year 
ending June 30, 1951 were stamped the words “Exemption 
Pending”; and no steps were taken by the Assessor under 
Title 47, Section 1001 of the D. 0. Code, 1940 by way of 
advertisement or sale for delinquent taxes. 

The meaning in which the phrase “notice of assessment” 
is used in Section 3 is further apparent from the provision 
in that Section which states that, 

“The mailing to the taxpayer of a statement of 
taxes due shall be considered notice of assessment 
with respect of such taxes.” (Italics supplied) 

It further provides that the taxpayer shall first “pay 
such tax”. (Italics supplied.) 

This is in keeping with the definition in 6 C. J. S. 1021, 
wherein it is said that the word “assess” has been defined 
to mean “to declare payable”; “to fix”; “to fix or settle 
a sum to be levied or paid. ’ ’ 

And, in People ex rel. N. Y. Central & H. RR. Co. v. 
Priest , et al., 169 N. Y. 432, 62 N. E. 567, the Court stated: 

“The accurate meaning of the word ‘assessment’ 
doubtless is the determination of the liability of the 
property to taxation and its valuation for that pur¬ 
pose.” 
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Here, the mechanical mailing of tax bills during the pen¬ 
dency of petitioner’s application for exemption was not the 
determination, or the fixing or settling of petitioner’s lia¬ 
bility. They did not constitute the mailing of a statement 
of taxes due. Such taxes were not due until after the 
determination by the Commissioners of petitioner’s liabil¬ 
ity, upon consideration of its application for exemption. 
It is obvious that had the Commissioners’ determination 
been favorable to petitioner, not a penny of such taxes 
would have been payable by petitioner. It is equally obvi¬ 
ous that without the Commissioners’ ruling, the taxes had 
not been declared due and petitioner’s liability had not been 
fixed or settled. Until the Commissioners’ determination 
had been made, the Assessor carefully and purposely 
avoided processing such alleged assessments, or translat¬ 
ing them “into action” by advertisement or sale for de¬ 
linquent taxes, as is so clearly evidenced by the words 
“Exemption Pending” stamped on the tax bill for the 
fiscal year ending June 30,1951. Under such circumstances, 
it is absurd to say that the mailing of such tax bills con¬ 
stituted the mailing of statements of taxes due or consti¬ 
tuted notices of assessments within the meaning of Section 
3 of the Revenue Act of 1939. Under such circumstances, 
it is unconscionable that respondent, after withholding de¬ 
cision on petitioner’s application for exemption for three 
(3) years and four (4) months, and lulling petitioner into a 
sense of security, has urged the denial of petitioner’s right 
of judicial review. 

In Kyle v. Wiley. 78 A. 2d 769, the Municipal Court of 
Appeals for the District of Columbia had under considera¬ 
tion its Rule 27(a) which requires that a notice of appeal 
be filed within ten days “from the date of the judgment or 
order appealed from.” The Court held that the “Date of 
judgment or order, as used in our rule, means its effective 
date”, which was the date the judgment was noted in the 
civil docket. It is submitted that in the case at bar the no¬ 
tices of assessment were not “effective” until after the 
determination by the Commissioners of petitioner’s appli- 
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cation for exemption, and until the Assessor, pursuant to 
such determination, mailed petitioner a statement of taxes 
due. 

Attention is further invited to the language of Section 3 
of the Revenue Act of 1939, supra, which provides that any 
person “aggrieved” by an assessment of taxes may appeal 
to the Board of Tax Appeals. Certainly, until the deter¬ 
mination by the Commissioners of petitioner’s application, 
the alleged assessments had no finality and petitioner was 
not “aggrieved.” In 4 C. J. S., p. 356, cited in In Re Mich- 
igan-Ohio Building Corp., 117 F. 2d 191 (CCA 7th) it is 
stated: 

“In legal acceptation a party or person is aggrieved 
by a judgment, order, or decree * * * whenever it oper¬ 
ates prejudicially and directly upon his property or 
pecuniary rights or interest, or upon his personal 
rights, and only when it has such effect. The word 
‘aggrieved’ in a statute, it has been held, refers to a 
substantial grievance, a denial of some personal or 
property right, legal or equitable, or the imposition 
upon a party of a burden or obligation * * *. To ren¬ 
der a party aggrieved by an order, so as to entitle him 
to appeal therefrom, the right invaded must be imme¬ 
diate, not merely some possible, remote consequence.” 

See also Hawley v. Hawley , 72 App. D. C. 357, 114 F. 2d 
505; Barksdale v. Morgan , 34 App. D. C. 549; In Re Trank- 
la’s Estate. 321 Mich. 478, 32 N. \Y. 2d 715. 

In no wise did the annual mailing of tax bills operate 
prejudicially upon petitioner’s property rights during the 
pendency of petitioner’s application for exemption. No 
action was threatened, nor attempted to be taken, to im¬ 
pose upon petitioner the burden or obligation for payment 
of such taxes. The invasion of petitioner’s right of exemp¬ 
tion was not immediate, but was remote and contingent 
upon the decision by the Commissioners. Until then, peti¬ 
tioner was, therefore, not “aggrieved.” 

Similar in principle to the case at bar is the situation 
involved in Southland Industries v. Federal Communica- 
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tions Commission, 69 App. D. C. 82, 99 F. 2d 117, wherein 
the Commission had entered an order adverse to appellant 
and the latter seasonably filed a petition for rehearing:. 
However, before the Commission had acted upon this peti¬ 
tion, appellant appealed to this Court. In dismissing the 
appeal, this Court said: 

“It is a well recognized principle that an appeal can¬ 
not be taken from an interlocutory order * * *, or from 
a judgment or decree not final as to all the parties, the 
whole subject-matter and all the causes of action in¬ 
volved. • and that if the judgment or decree be not 
thus final and complete the writ of error or appeal 
must be dismissed for want of jurisdiction.’ * * * 
It is equally well settled that the courts cannot be re¬ 
sorted to for the adjudication of an administrative 
question the determination of which has not been com¬ 
pleted by a commission having jurisdiction of it for 
that purpose. * * •” 

“ # # * ‘it is familiar law that a decision is not final, 
within the meaning of the statute providing for an ap¬ 
peal, until disposition of an application for rehearing 
or reconsideration seasonably made and entertained.’ 

“ ‘The rule is that if a motion or a petition for re¬ 
hearing is made or presented in season and entertained, 
by the court, the time limit for a writ of error or appeal 
does not begin to run until the motion or petition is 
disposed of. Until then the judgment or decree does 
not take final effect for the purposes of the writ of 
error or appeal. * * *' ”. 

To the same effect is Stewart v. Roberts. 80 U. S. App. 
D. C. 405, 154 F. 2d 697, wherein an appeal was taken from 
an order denying a motion for a directed verdict after 
the failure of the jury to arrive at a verdict. In dismissing 
the appeal, this Court stated: 

“Our right to review orders, judgments and decrees 
of the District Court is confined to those which are 
final, and those which are final are those judgments, 
decrees or orders which expressly or by necessary im¬ 
plication determine the rights and liabilities of all 
parties with reference to the matters in controversy 
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and leave nothing of a judicial character to be done. 
In short, the litigation must have ended. Here the or¬ 
der below did no more than restore the case to the 
docket for retrial. It neither disposed of the con¬ 
troversy nor terminated the litigation. The appeal is 
therefore premature and must be dismissed for lack of 
jurisdiction.” 

See also Tabor et al. v. Superior Court of Los Angeles 
County, 2S Cal. 2d 505, 170 P. 2d 667, where a motion 
for a new trial, filed prior to the entry of the court’s find¬ 
ings, was held to be premature, the court stating: 

# until the findings of fact and conclusions of 
law, ‘there remained something more for the court to 
do before judgment could be entered.’ * * • and there 
was no ‘aggrieved’ party * * • entitled to apply for 
a new trial * # 

It necessarily follows from the foregoing cases that, 
until the Commissioners disposed of petitioner’s applica¬ 
tion and determined'petitioner’s liability, “there remained 
something more” to be done before the assessments took 
final effect, and any appeal to the Board of Tax Appeals 
prior to that time would have been premature and dismissed 
for lack of jurisdiction. The ninety (90) day jurisdictional 
period did not begin to run, therefore, until December 6, 
1951, when the Assessor mailed to petitioner the notices 
of the assessments which had been finally determined. 

CONCLUSION 

Petitioner respectfully submits that the decision of the 
Board of Tax Appeals for the District of Columbia (now 
the District of Columbia Tax Court) should be reversed 
and the case remanded for further proceedings on the 
merits. 

Francis W. Hill, Jr., 

Augustus P. Crenshaw, III, . 
Tower Building, 

Washington, D. C., 

Attorneys for Petitioner. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 


Filed Mar 27,1952 

BOARD OF TAX APPEALS FOR THE DISTRICT OF COLUMBIA 

Docket No. 1291 

The Congregational Home of The District of Columbia, 
a corporation, 1290 Crittenden Street, N. W., Washing¬ 
ton, D. C., Petitioner, 


v. 

District of Columbia, Respondent. 

Amended Petition. 

The above-named petitioner, the Congregational Home of 
the District of Columbia, petitions for a cancellation of 
assessment of taxes against it, and for refund of a portion 
thereof, and alleges as follows: 

1. Petitioner is a non-profit charitable corporation organ¬ 
ized under the laws of the District of Columbia, and owns 
certain real estate in the District of Columbia described 
as Lot 51, in Square 2920, with improvements thereon 
known as 1290 Crittenden Street, N. W. 

2. The taxes in controversy are real estate taxes assessed 
against the above-described property for the fiscal years, 
ending and in the amounts, as follows: 


June 30, 1949 

$ 525.60 

June 30, 1950 

565.02 

June 30, 1951 

565.02 

June 30, 1952 

565.02 

Total taxes in Controversy 

$2,220.66 
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3. (a) The notices of assessment with respect to said 
fiscal years were dated December 6, 1951, as will appear 
from a copy of a letter from James L. Martin, Assessor, 
D. C., together with statements of taxes due, attached 
hereto as Exhibits “A”, “B”, and “C” That of the 
aforesaid total amount, petitioner paid under protest the 
sum of $1,938.15, covering the fiscal years 1949, 1950, 1951 
and the first half of 1952. Said payment was tendered by 
letter dated January 4, 1952, and accepted on January 29, 
1952. Included in said payment was the tax due for the 
fiscal year ending June 30, 1948, from which no appeal is 
being taken. 

(b) That on or about February 27,1943, petitioner made 
application to the Commissioners of the District of Colum¬ 
bia for exemption of said property; that by letter dated 
March 29, 1945, said application was denied; that peti¬ 
tioner, accordingly, paid real estate taxes on said property 
through the year ending June 30, 1947. That, in view of 
the decision of the United States Court of Appeals for the 
District of Columbia, in the case of the Catholic Home for 
Aged Ladies, Inc., v. District of Columbia, rendered May 
26, 1947, petitioner, on, to-wit, July 8, 1948, again applied 
to the Commissioners of the District of Columbia for ex¬ 
emption; that not until November 14, 1951, did the Com¬ 
missioners render their decision denying exemption. A 
copy of the letter dated November 14,1951, from the Secre¬ 
tary of the Board of Commissioners, D. C., notifying peti¬ 
tioner of the denial of exemption is attached hereto as Ex¬ 
hibit “D”. This decision was followed by the aforesaid 
letter from the Assessor, D. C. dated December 6, 1951. 
That during the period from July 8, 1948, through Novem¬ 
ber 14, 1951, while said application was pending, petitioner 
received tax bills annually, during, to wit, the month of 
August of each year, for the then current tax years; that 
petitioner was assured, however, by the Assessor, upon 
periodic inquiries during said period, that, in view of the 
pendency of said application for exemption, said bills should 
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not be paid and that no action, by way of advertisement, 
sale or otherwise, would be taken to enforce the collection 
of said taxes, during the pendency of such application. 
That stamped on the tax bill for the fiscal year ending 
June 30, 1951 are the words “Exemption Pending”. 

4. The assessment of the foregoing taxes is based upon 
the following error: 

a) The said real estate covered by the assessment is ex¬ 
empt from taxation by statute or statutes in the Code of 
Laws for the District of Columbia, and by the Act of De¬ 
cember 24,1942, particularly Title 47, Section 801a(h) of the 
District of Columbia Code (1940 Supp.). 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

The petitioner is a non-profit charitable corporation or¬ 
ganized in 1928 under the laws of the District of Columbia, 
and, as set forth in its charter, its object is as follows: 

“to provide for the aged and infirm members of the 
Congregational churches in the District of Columbia 
or elsewhere, and such other persons it may desire to 
admit, a comfortable home and to render such persons 
any assistance or relief that may be practical therein.” 

Petitioner was not organized, nor is it operated, for pri¬ 
vate gain. Since its inception, and up to the present time, 
petitioner has been the owner of the above-described real 
estate, and has operated the same for purposes of public 
charity in the District of Columbia. The building accom¬ 
modates eight (8) ladies at a time. During the years 
herein involved your petitioner has cared for a total of 
approximately (15) aged and infirm ladies, ranging in age 
from about 70 to 92 years, providing individual furnished 
rooms, gas, electricity, heat, laundry, maid service, and 
three meals per day to each lady; that said ladies suffer 
from the usual infirmities of old age, necessitating special 
attention, such as the serving of meals in their rooms from 
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time to time, extra heating, practical nursing service, and 
general care and assistance; that the rates for the foregoing 
currently range from $60.00 to $80.00 per month; that the 
aggregate receipts from said ladies are substantially less 
than the cost of operating the home, without any allowance 
for interest or depreciation; that there are no paid employ¬ 
ees above the rank of manager; that the services of the 
members of the board and officers are all gratuitous, ex¬ 
cept for nominal honorarium paid to the Treaseurer; that 
as far as is known, only four of the ladies currently cared 
for in the home are known to be members of the Congrega¬ 
tional Church, and the admission of patients into the home 
is not restricted to members of any particular church. That 
the aforesaid rates are less than those customarily charged 
for commercial rooming and boarding houses affording 
comparable accommodations, and because of the ages and 
infirmities and financial limitations of said ladies, it would 
be virtually impossible for said ladies to find suitable accom¬ 
modations elsewhere. Such rates would be insufficient to 
pay the appropriate charges normally incident to main¬ 
taining a similar home conducted on a commercial basis. 

Wherefore, petitioner prays that this Board may hear 
the proceeding (1) cancel the assessment of taxes aforesaid, 
and (2) refund to petitioner the aforesaid sum of $1,938.15. 

The Congregational Home of 
The District of Columbia 
By G. Harris Collingwood 
President 

• ••••••• •• 
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Exhibit “A” 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF THE ASSESSOR 

Washington 4, D. C. 

Case No. 2117 December 6,1951 

Mr. William P. Benson 
c/o B. F. Saul Company 
925 Fifteenth Street, N. W. 

Washington 5, D. C. 

Dear Mr. Benson: 

Reference is made in letter to you dated November 14, 

1951, from the Secretary, Board of Commissioners, D.C., 
informing you that exemption from real estate taxation on 
Lot 51 in Square 2920, assessed to the Congregational 
Home of the District of Columbia, Inc., has been denied. 

According to the records of this office, taxes on the prop¬ 
erty involved remain unpaid for the fiscal years 1948, 1949, 
1950, 1951 and 1952, bills for which are enclosed herewith. 
If check representing payment of the 1948, 1949, 1950, 
1951 and first-half 1952 taxes, in the amount of $2,463.75, 
is submitted to the undersigned on or before January 6, 

1952, recommendation will be made for the waiver of ac¬ 
crued penalties thereon. Please make check payable to the 
Collector of Taxes. 

Payment of the second-half 1952 tax is due during the 
month of March, 1952. 

Very truly yours, 

s/ James C. Martin 
Assessor, D. C. 
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Exhibit “D” 


Board of Commissioners 
John Russell Young 
President 

F. Joseph Donohue 
Bernard L. Robinson 
Brigadier General, U.S- Army 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

Executive Offices 
Washington 4, D. C. 

November 14, 1951. 

Mr. William P. Benson 
c/o B. F. Saul Company 
925 Fifteenth Street, N. W. 

Washington, D. C. 

Dear Sir: 

Reference is made to your request for exemption from 
real estate taxation of property known as Lot 51 in Square 
2920, owned by the Congregational Home of the D.C., Inc. 

I am directed by the Commissioners to inform you that 
this matter has been given careful consideration and the 
Corporation Counsel is of the opinion, in which the Com¬ 
missioners concur, that this property is not entitled to ex¬ 
emption from real estate taxation and your request is, 
therefore, denied. 

Very truly yours, 

s/ G. M. Thornett 
Secretary 

Board of Commissioners, D.C. 
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Filed Apr 18 1952 

Memorandum 


This proceeding comes before the Board on a motion of 
the respondent to dismiss the amended petition, on the 
ground that the Board lacks jurisdiction for the reason that 
the petition was not field within ninety days from the date 
of the assessments involved herein. 

The amended petition discloses that on or about February 
27, 1943, the petitioner made application to the Commis¬ 
sioners of the District of Columbia for tax exemption of 
the real estate owned by the petitioner. On March 27,1945, 
the application for exemption was denied and the petitioner 
thereupon paid real estate taxes on the property up to and 
including the year ending June 30, 1947. Thereafter, be¬ 
cause of a court decision which the petitioner considered 
favorable to its contention, the petitioner on, to wit, July 
8, 1947, again applied to the Commissioners of the District 
of Columbia for exemption. Such application was held 
undecided by the Commissioners until November 14, 1951, 
when it was denied. Between the date of the application 
and the date of this denial real estate tax bills were cur¬ 
rently and duly mailed to the petitioner. The petitioner, 
however, was assured by the Assessor upon periodic in¬ 
quiries that, in view of the pendency of the application for 
exemption, the bills should not be paid, and that no action 
by way of advertisement, sale or otherwise would be taken 
to enforce collection of the taxes during the pendency of 
the application. Actually no such action was taken by the 
Assessor. The tax bill for the fiscal year ending June 30, 
1951 had stamped upon it the words “Exemption Pending”. 

On November 14,1951 when the application for exemption 
was denied by the Commissioners, the Assessor mailed to 
the petitioner real estate tax bills for the fiscal years ending 
June 30,1948, 1949, 1950, 1951 and the first half of the 1952 
taxes amounting to $2,463.75, all of which were paid by the 
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petitioner. This proceeding was filed within ninety days 
from the date of the mailing of such bills. 

The appropriate provision of law provides that the 
Board shall have jurisdiction if an appeal is filed with the 
Board within ninety days from the date of assessment, and 
that “The mailing to the taxpayer of a statement of taxes 
due shall be considered notice of assessment with respect 
of such taxes.” 

The issue raised by the motion to dismiss is sharply 
drawn. The respondent insists that the first mailing of the 
tax bills, that is to say, about the first of September of each 
fiscal year was the date of the assessment, and that since 
appeals were not filed within ninety days thereafter, the 
Board has no jurisdiction. On the other side, the petitioner 
insists, that notwithstanding prior bills had been mailed, 
subsequent bills for the taxable years here involved were 
actually mailed on November 14, 1951, and that in accord¬ 
ance with the language of the statute, the Board has juris¬ 
diction, especially in light of the feeling of security en¬ 
gendered by the Assessor while the application was pending. 

The Board has considered the contentions of the parties, 
and while it is difficult to understand the delay in disposing 
of the applications for exemption or the statements made to 
the petitioner by the Assessor, the hardship thus disclosed 
cannot effect the jurisdiction of the Board. The Board 
believes that the jurisdictional period of ninety days began 
to run with respect of each year here involved, on or about 
September 1, when the bills were mailed, and that the Board 
is without jurisdiction to entertain the appeal. For that rea¬ 
son an order will be entered dismissing the petition for 
lack of jurisdiction. 

Jo. V. Morgan 

Jo. V. Morgan, Member Sole, 
Board of Tax Appeals for 
the District of Columbia 

• #•*•**• * • 
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Filed Apr 18,1952 

Order Dismissing Petition for Lack of Jurisdiction 

This proceeding came on to be heard upon a motion of 
the respondent to dismiss the amended petition for lack of 
jurisdiction, and upon consideration thereof and the argu¬ 
ments made and briefs filed by the parties, it is, bv the 
Board, this ISth day of April, 1952, 

Ordered, That the amended petition filed herein be, and 
the same is, hereby dismissed for lack of jurisdiction in the 
Board. 

Jo. V. Morgan 

Jo. V. Morgan, Member Sole, 
Board of Tax Appeals for 
the District of Columbia 

• •• 


Filed May 13 1952 

Supplemental Memorandum 

In the Memorandum entered herein on April 18, 1952, 
wherein the Board held that it was without jurisdiction in 
this proceeding, it was stated in the second paragraph of 
that Memorandum that the petitioner applied for a second 
time to the Commissioners of the District of Columbia for 
exemption of real estate involved on July 8, 1947. Such date 
should have been stated as July 8, 1948. 

In the third paragraph it was stated that on November 
14, 1951, the application for exemption was denied by the 
Commissioners, and the Assessor mailed real estate bills 
to petitioner, whereas, the record shows that such bills were 
mailed on December 6,1951. The same is true with respect 
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to the date of November 14, 1951, appearing in the fifth 
paragraph, which should have been December 6, 1951. 

Jo. V. Morgan 

Jo. V. Morgan, Member Sole, 
Board of Tax Appeals for 
the District of Columbia 

• ••#•##• • • 


Filed May 13 1952 

Petition for Review of a Decision of the Board of Tax 
Appeals for the District of Columbia 


To the Honorable Chief Judge and Circuit Judges of the 
United States Court of Appeals for the District of Columbia 
Circuit: 

1. The Congregational Home of the District of Columbia, 
a corporation, petitions for a review by the United States 
Court of Appeals for the District of Columbia Circuit, of 
the decision of the Board of Tax Appeals made in the 
above-entitled proceedings. 

2. The decision of "which review is sought dismissed, for 
lack of jurisdiction, petitioner’s amended petition for can¬ 
cellation, and for refund of a portion, of real estate taxes 
assessed for the fiscal years ending June 30, 1949, 1950, 
1951 and 1952. 

3. The decision of the Board was entered on April 18, 
1952. 

Hill & Crenshaw 


By A. P. Crenshaw, III 
601 Tower Building 
Washington, D. C. 
Attorneys for Petitioner 


• * 


• ••*••• 
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1952 

Date 

Mar. 3 
Mar. 10 

Mar. 17 
Mar. 27 
Apr. 2 
Apr. 15 

Apr. 18 

May 13 
May 13 


Docket 

Proceedings Memorandum 

Pet. filed TP., notified. AA., Real Estate 

and CC., served. Taxes 

Resp. mot. for better statement. 

Set for hearing Mar. 17. TP., 

CC., and AA. notified. 

Hearing on mot. Memo, filed by pet. 

Order of Board. 

Amended pet. AA., CC., and TP., 
served. 

Resp. motion to dismiss. Hearing 
set for Apr. 16. 

Memo, in opposition to respond¬ 
ent’s mot. to dismiss. Mot. to 
place on res. calendar. 

Memorandum and Order dismiss¬ 
ing pet. for lack of jurisdiction 

Supplemental Memorandum. 

Pet. for Review, Statement of 
Points and Designation of Rec¬ 
ord filed by petitioner. CC. 
served. 
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QUESTION PRESENTED 

In the opinion of the District of Columbia, respondent, 
the question presented is as follows: 

Whether a ninety-day jurisdictional period governing 
appeals from real property tax assessments begins to run 
after notices of such assessments were mailed to petitioner 
about September 1st each year or whether said jurisdic¬ 
tional period began to run from the date the Assessor sent 
duplicate bills for such assessments after denial by the 
Commissioners of the District of Columbia of a claimed 
exemption from such tax assessments. 
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IN THE 

United States Court of Appeals 

for the District of Columbia Circuit 


No. 11459 


The Congregational Home of the District of Columbia, 

Petitioner, 


v. 

District of Columbia, Respondent . 


ON PETITION FOR REVIEW OF A DECISION OF THE DISTRICT OF 

COLUMBIA TAX COURT 


BRIEF FOR RESPONDENT 


COUNTER STATEMENT OF THE CASE 

Petitioner appealed from real property tax assessments 
for the fiscal years ending June 30,1949,1950,1951 and 1952 
to the Board of Tax Appeals for the District of Columbia 
(now the District of Columbia Tax Court and hereinafter 
referred to as the Tax Court 1 ). The appeal was filed March 


1 Sec. 5, Act of July 10. 1952, 66 Stat. (Public Law 493, S2d Congress, 
v. 649. 2d Session). 


1 
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3, 1952. An amended appeal was filed March 27, 1952. 
(App. 2, 14.) 

Petitioner contended in its appeal to the Tax Court that 
the assessments were erroneous because its property was 
exempt from taxation under Sec. 1(h) of the Act of Decem¬ 
ber 24, 1942, 56 Stat. 10S9, c. 826 (Sec. 47-801a(h), D. C. 
Code 1951), which exempts “Buildings belonging to and op¬ 
erated by institutions which are not organized or operated 
for private gain, which are used for purposes of public 
charity principally in the District of Columbia.” 2 

The appeal was dismissed by the Tax Court, on motion 
of respondent, for lack of jurisdiction because it was not 
timely filed, the Court stating that (App. 11) “the jurisdic¬ 
tional period of ninety days began to run with respect of 
each year here involved, on or about September 1, when the 
bills were mailed, # # * ” (App. 10,11,12). Petitioner con¬ 
tends that the annual notices of assessment which it admit¬ 
tedly received on or about September 1st each year for the 
then current tax years (Pet. Br., p. 3) were meaningless 
and that the dates of the notices of assessment were all 
December 6, 1951 (Pet. Br., p. 4, “Statement of Points”) 
which was the date of the letter from the Assessor to one 
William P. Benson relating to the property involved in 
which it was stated in material part (App. 6): 

“According to the records of this office, taxes on 
the property involved remain unpaid for the fiscal 
years 194S, 1949, 1950, 1951 and 1952, bills for 
which are enclosed herewith.” 

STATUTES INVOLVED 

In addition to the statutes quoted in petitioner’s brief 
(pp. 3, 4), the following is applicable: 


2 While it is true that on a motion to dismiss a plaintiff’s allegations must 
be assumed to be correct for the purpose of the motion, respondent does not 
concede that petitioner’s real property meets the exemption requirement. 


The act of October 5, 1943, 57 Stat. 570, c. 256 (Sec. 47- 
1001a, D. C. Code 1951), which provides in material part as 
follows: 

“Annually and subsequent to July 1, the assessor 
of the District of Columbia shall mail to the record 
owner of each lot or parcel of land upon which a 
real estate tax has been levied by the District of 
Columbia as of July 1 of the same year, a notice of 
the amount of such real estate tax, and of the man¬ 
ner in which the amount of such real estate tax is 
payable according to law; and such notice shall 
state whether there were any delinquent real estate 
taxes unpaid on July 1 of the year in which such 
notice is sent: # • • ” 

SUMMARY OF ARGUMENT 

Petitioner admittedly received real property tax bills on or about 
September 1st each year. The applicable statutes provide that 
any organization aggrieved by any “assessment” of real property 
“deemed to be exempt” may appeal therefrom to the Tax Court, 
without paying the tax, within ninety days after notice of such 
assessment. Petitioner did not file appeals for the tax years in¬ 
volved within the time prescribed. 

Petitioner’s contention that the annual mailing of notices of 
assessment was a mere mechanical operation and did not con¬ 
stitute the mailing of statements of taxes due is wrong. Real prop¬ 
erty taxation and exemption therefrom are matters for annual 
determination and Congress has specifically provided that taxes 
shall be assessed each year and that they shall be due in equal 
installments in September and March each year. 

It appears to be petitioner’s view that the filing of an application 
for exemption tolls the ninety-day jurisdictional period govern¬ 
ing appeals to the Tax Court from the time the application is 
filed until the Commissioners have acted upon it. There is no 
authority in law or regulation to support this theory. 

In the present case petitioner was clearly put on notice that, in 
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the view of District taxing authorities, its property was not en¬ 
titled to exemption from taxation, yet it took no action through 
the courts to overturn the decision of those authorities within die 
time prescribed. 

It is desirable to have cases decided on their merits; but when 
a jurisdictional question arises it must be decided by the Court; 
a stipulation of the parties will not confer it. 

ARGUMENT 

On the Question of Whether the Tax Court had Jurisdiction 

The act of October 5, 1943, supra, requires the Assessor 
to mail to the record owner of each lot or parcel of land 
upon which a real estate tax has been levied a notice, each 
year, of the amount of the tax and of the manner in which 
such tax is payable according to law. Admittedly, “peti¬ 
tioner received tax bills annually, on or about September 
1st, for the then current tax years’’ (Pet. Br., p. 3). 

The act of December 24, 1942, supra, authorizes the ex¬ 
emption from taxation of certain real property in the Dis¬ 
trict of Columbia. Sec. 5 of said act (Pet. Br., p. 3, 4) pro¬ 
vides that any organization aggrieved by any “assess¬ 
ment” of real property “deemed to be exempt” from taxa¬ 
tion under the provisions of that act may appeal therefrom 
to the Tax Court in the same manner and to the same ex¬ 
tent as provided in Secs. 3 and 4 of title IX of the District 
of Columbia Revenue Act of 1939, as amended, without pay¬ 
ing the tax. Sec. 3 of the latter act provides that the person 
aggrieved by any “assessment” may, “within ninety days 
after notice of such assessment,” appeal from such assess¬ 
ment to the Tax Court, provided certain other requirements 
not here material are met. Said Sec. 3 of the latter act 
further provides that the mailing to the taxpayer of a state¬ 
ment of taxes due shall be considered notice of assessment 
with respect to such taxes. 

Under this state of the facis and law it would appear that 
the ninety-day jurisdictional period governing appeals to 
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the Tax Court expired at the end of the ninetieth day fol¬ 
lowing the notice of assessment each year; i. e., midnight 
of November 30th each year. 

Petitioner’s contention that the annual mailing of notices 
of assessment was a mere mechanical operation and did not 
constitute the mailing of statements of taxes due is im¬ 
material and erroneous. 

The contention is immaterial because this Court held in 
Rynex v. District of Columbia, 72 App. D. C. 386, 114 F. 2d 
842, that in order for the Tax Court to have jurisdiction the 
statutory requirements for an appeal to that tribunal must 
be met Under the applicable statutes (Pet Br., p. 4) an 
appeal to the Tax Court with respect to real property taxes 
is from an assessment; it makes no difference when taxes 
are due, as pointed out in the Rynex case. 

The contention is erroneous for the following reasons: 

(1) Real property taxation and exemption therefrom are 
matters for annual determination. See Secs. 47-501,47-601, 
47-603, 47-702, 47-706, 47-708, 47-709, 47-710, 47-801c, 47-801/, 
47-1001 and 47-1001a, D. C. Code 1951, Watrous v. District 
of Columbia, 77 U. S. App. D. C. 295, 135 F. 2d, 654, and 
Fisher v. District of Columbia, 82 U. S. App. D. C. 371, 164 
F. 2d 707. The fundamental reason for this is that the tax 
rate must be fixed each year to help produce the revenue 
needed, which is not produced by other taxes, to pay the 
District’s expenses during the year. 3 

(2) In this scheme of real property taxation Congress 
has specifically provided that, each year, a notice of the as¬ 
sessment must be sent to the record owner of the property, 4 
and that the taxes assessed shall be due in September and 
March of each fiscal year. 5 A penalty of one per centum 
per month is imposed if the taxes are not paid when due. 6 
In the present case the Assessor offered to recommend that 

3 Sec. 47-501. D. C. Code 1951. 

■< See. 47-lOOln. D. C. Code 195,1. 

5 Sec. 47-1209. D. C. Code 1951. 

6 Sec. 47-1209, supia. 
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“accrued penalties” be waived (App. 6). 7 Undoubtedly 
such penalties were waived because none appear on the re¬ 
ceipted bills (App. 7, 8). 

(3) In February, 1943, the petitioner applied to the Com¬ 
missioners of the District of Columbia for exemption of the 
real property involved (a building used as a home for lad¬ 
ies). The request was denied. The reason for such denial 
is not disclosed by the record. Petitioner thereafter, 
through the year ending June 30, 1947, paid real property 
taxes assessed thereon, but did not pay taxes assessed for 
the fiscal years 1948 to 1952, inclusive, until January, 1952 
(App. 3). For some unexplained reason the petitioner did 
not appeal from the assessment for the fiscal year 1948. It 
is alleged in the appeal with reference to the January, 1952, 
payment (App. 3): 

“• * * Included in said payment was the tax 
due for the fiscal year ending June 30, 1948, from 
which no appeal is being taken.” (Emphasis sup¬ 
plied.) 

Apparently, the assessment for the year 1948 was not in¬ 
cluded in the appeal because the second application for ex¬ 
emption (July 8, 1948) was not filed until after the pay¬ 
ments became clue in September, 1947, and March, 1948. 
The sole basis for the second application for exemption 
was this Court’s decision on May 26, 1947, of the case of 
Catholic Home for Aged Ladies v. District of Columbia, 82 
U. S. App. D. C. 195, 161 F. 2d 901, holding that certain 
property owned by one charitable organization but used for 
purposes of public charity by another charitable organiza¬ 
tion was entitled to exemption under Sec. 1(h) of the Act of 
December 24, 1942, supra. Apparently the petitioner took 
heart from that decision, even though the alleged facts in 
the present case are not at all analogous to those in the 


" The Commissioners are authorized to waive such penalties when, in their 
judgment, such action would be equitable *t)r just or in the public interest. 
Sec. 47-307, D. C. Code 1951. 






I 


Catholic Home case, and again applied to the Commission¬ 
ers for exemption of the property. It is noted that more 
than a year elapsed after the decision in the Catholic Home 
case before petitioner, on July 8, 1948, applied for exemp¬ 
tion the second time, during which time assessments had 
been made for the fiscal year 1948 and no appeal was filed 
with the Tax Court. It appears to be petitioner’s view that 
the filing of an application for exemption tolls the ninety- 
day jurisdictional period governing appeals to the Tax 
Court from the time the application is filed until the Com¬ 
missioners have acted upon it. There is no authority in law 
or regulation to support this theory. Prior to this Court’s 
decision in the Catholic Home case, supra , the Tax Court, 
on March 5, 1947, had decided the case of National Jewish 
Welfare Board v. District of Columbia, Docket No. 973, 8 in 
which the District of Columbia had taken the position that 
no person aggrieved by any assessment of real property 
“deemed to be exempt” under the statute here involved 
could appeal to that Court without first having furnished 
to the Commissioners or the Assessor of the District the 
facts upon which the property was deemed to be exempt. 
The Tax Court held, however, in material part as follows: 

* * There is no statutory requirement that 
any person applying to this Board for relief from 
an assessment must have presented all of his evi¬ 
dence to the Assessor before doing so. Neither the 
exemption statute nor any other statute requires 
that such claimants make their claim for exemption 
before the Assessor at all, the statute simply pro¬ 
viding that any institution, &c., aggrieved by any 
assessment of real property deemed to be exempt 
may appeal therefrom to this Board (Sec. 5). # ” 

(4) The appeal lies from an “assessment”; not from a 
denial of a claim for exemption. Petitioner’s argument that 

8 The case is digested in Pars. 20-220.225 and 22-205 03 of The Corporation 
Tax Service (Dist. of Col.) published by Commerce Clearing House, Inc., but 
is not reported. Certified copies of the Tax Court’s opinion in that case have 
been furnished to the Clerk of this Court and to opposing counsel. 
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there was, in effect, no annual assessments but merely the 
mailing of bills (Pet. Br., pp. 6-8) is untenable. Presump¬ 
tively the statutory procedure prescribed for making as¬ 
sessments was followed and, admittedly, the notices of as¬ 
sessment were annually received by petitioner. See 51 Am. 
Jur., Taxation , Secs. 647-649, as to requirements for valid 
assessments. The letter from the Assessor dated December 
6, 1951 (App. 6), upon which petitioner relies as a “notice 
of assessment” (App. 3) was merely a courteous method of 
sending bills for taxes which had been assessed and, as 
stated in the letter, remained unpaid. There was no re¬ 
quirement or necessity for the Assessor to send the letter 
or the duplicate bills since the law with respect to sending 
notices of assessment had been complied with each year. 

Authorities relied upon by petitioner are not in point and 
are not applicable. They relate for the most part to pro¬ 
cedure prescribed by statute and court rules, whereas in the 
instant case there is no statutory provision or rule or regu¬ 
lation applicable to the situation complained of by peti¬ 
tioner. The only decision in point is the National Jewish 
Welfare Board case, supra , which was decided at a time 
when the former Board of Tax Appeals was “a constituent 
member of the assessing authority” 9 but is now, as the Tax 
Court, “an independent agency, separate and apart from 
such assessing and taxing authority.” 10 

It seems pertinent to invite the Court’s attention to the 
fact that subsequent to the decision in the National Jewish 
Welfare Board case, supra , certain amendments to the 
statute here involved were sought in S. 1125, 80th Congress, 
2d Session (1948). One of the amendments related to ap¬ 
peals to the then Board of Tax Appeals with respect to real 
property “deemed to be exempt”. The proposed amend¬ 
ment provided: 11 


0 Wntrous v. District oj Columbia, supra. 
10 Sec. 5. Act of July 10, 1952, supra. 
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“ * # * No appeal under this section, nor any pro¬ 
ceeding in any court, shall be filed or maintained 
to establish the exemption of any property deemed 
to be exempt unless, prior to July 1 of the fiscal 
year involved in any case, written application, in 
such form as may be prescribed by regulation, shall 
have been filed with the Commissioners of the Dis¬ 
trict of Columbia requesting that such property be 
placed on the list of property entitled to exemp¬ 
tion.” 

The bill was passed by the Senate 12 and was referred to the 
House Committee on the District of Columbia February 26, 
1948, 13 but was not enacted into law. 

CONCLUSION 

The jurisdictional question here presented is important 
to property owners claiming exemption from taxation and 
to the taxing authorities of the District of Columbia who 
must administer the laws with respect to the matter in¬ 
volved. It is, of course, desirable to have cases decided on 
their merits; however, when a jurisdictional question arises 
it must be decided by the Court. A stipulation of the part¬ 
ies will not confer it. J. E. Dyer &Co .\. District of Colum¬ 
bia, 73 App. D. C. 52, 115 F. 2d 945. As shown above, the 
respondent, years ago, sought to establish an administra¬ 
tive procedure similar to that urged herein by petitioner but 
it was rejected by the Member Sole of the former Board of 
Tax Appeals in the National Jeivish Welfare Board case, 
supra. In the present case a similar effort by petitioner has 
been rejected by the Judge of the Tax Court. 

In the present case petitioner was clearly put on notice 
that, in the view of District taxing authorities, its property 
was not entitled to exemption from taxation, yet it took no 
action through the courts to overturn the decision of those 

11 94 Cong. Rev. 1691, February 25, 194S. 

12 94 Cong. Roe. 1690. 

ia 94 Cong. Ree. 1S14, Febrary 26, 1948. 
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authorities. Instead, years later the petitioner sought again 
to urge District taxing authorities to administratively ex¬ 
empt its property based solely upon a decision of this Court 
in a case where the facts were materially different from the 
alleged facts in the present case. It could not have been 
reasonably presumed, therefore, that District authorities 
would do an about-face. A claim to exemption from taxa¬ 
tion must be clearly established by proof of facts essential 
to bring the claimant within the exemption provision. 
Ham Evangelistic Association v. Matthews, 300 Ky. 402,189 
S. W. 2d 524 (1945). Exemptions from taxation are never 
presumed; statutory provisions with respect thereto must 
be strictly construed. Hebrew Home for the Aged v. Dis¬ 
trict of Columbia , 79 U. S. App. D. C. 64, 142 F. 2d 573; 
Combined Congregations of the District of Columbia v. 
Dent, 78 U. S. App. D. C. 254,140 F. 2d 9. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, 
D. C., 

George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
Attorneys for Respondent , 

District Building, 

Washington 4. D. C. 
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No. 11,459 
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v. 

District of Columbia, Respondent 


Petition for Review of Decision of the Board 
of Tax Appeals for the District of Columbia 


BRIEF FOR THE GEORGE WASHINGTON 
UNIVERSITY AMICUS CURIAE 


Jurisdictional Statement 

The jurisdictional basis for this appeal is stated in the 
Brief of the Petitioner, The Congregational Home of the 
District of Columbia, at p. 1. This brief on behalf of The 
George Washington University as amicus curiae is filed 
with consent of both parties pursuant to Rule 18(i) of this 
Court. 
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Interest of the George Washington University in This Case 

The George WashingtonUniversity is a non-profit corpo¬ 
ration chartered by special Act of Congress in 1821 and is 
engaged in the operation of a university and a hospital in 
downtown Washington, in the District of Columbia. 

Since the University is an urban one, and because of a 
lack of either public or private facilities for automobile 
parking in areas reasonably accessible to the University 
and hospital, it has become necessary for the University 
to provide such facilities for students, professors and staff 
in the case of the University, and for doctors and some of 
the staff in the case of the hospital. 

Until recent years, these facilities of the University had 
been considered exempt from real property taxes by the 
District of Columbia. However, for the fiscal year 1949, 
the University received, for the first time, a tax bill with 
respect to one of these lots. It immediately, by letter 
dated June 15, 1948, requested exemption by the Commis¬ 
sioners of the District of Columbia. Four years later, on 
March 21, 1952, the University received a letter from the 
Commissioners denying the University’s request for ex¬ 
emption. In the interim period between 1948 and 1952, the 
University received annually alleged statements of taxes 
due across the face of each of which was stamped in ink the 
legend “Exemption Pending”. On April 9, 1952, within 
ninety (90) days after receipt of the Commissioner’s letter 
denying exemption, the University filed a petition for the 
cancellation of the assessment with the then Board of Tax 
Appeals for the District of Columbia. 

Also, the University received for the first time in 1950, 
a tax bill from the District of Columbia for a parking lot 
used by attending physicians at the University hospital. In 
this case, too, the University requested exemption from the 
Commissioners. This application was denied two years 
later on April 29, 1952. An appeal from this assessment 
was taken on May 29, 1952, to the then Board of Tax 
Appeals. This appeal was also taken within ninety (90) 
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days after exemption was denied by the Commissioners. 

In both cases no action had been taken bv the District to 
compel payment and, too, in each case the District proposed 
to waive accrued penalties. 

At the hearing upon the merits, the Board raised the issue 
of its jurisdiction on the ground of whether the appeals 
were timely. This question was not raised by the District, 
and, indeed, it was stated by counsel for the District that it 
was the policy of the District not to raise this issue where 
real property hitherto thought to be exempt was placed 
upon tax rolls for the first time. 

Thereafter, after the hearing and after written briefs 
were submitted on. this issue, as well as on the merits, the 
Board issued an order in these caiSes on August 13, 1952, as 
follows: 

“There is a question of jurisdiction in these two 
proceedings, namely, whether or not the petitioner filed 
its petition within 90 days of the mailing of the notices 
of assessment. The same question is involved in the 
decision of the Court in Congregational Home of the 
District of Columbia v. District of Columbia , Docket 
No. 1291, now on appeal to the United States Court of 
Appeals. The decision of that Court on the question 
of jurisdiction will be controlling in the matter of juris¬ 
diction in these two proceedings. For that reason this 
Court will withhold its decision herein until the United 
States Court of Appeals decides the above-mentioned 
appeal.” 

While, as the Board notes, the jurisdictional question 
may be the same, it should be noted that The George 
Washington University case differs in a significant aspect. 
The George Washington University properties wxre asses¬ 
sed for the first time and the requests for exemption were 
similarly made for the first time. This apparently was not 
the situation in the Congregational Home case for in that 
case it. seems that there had been a prior application for 
exemption which had been denied. 
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Statutes Involved 

The statutes involved are as follows: 

Section 5 of the Act of December 24, 1942, 56 Stat. 10S9, 
ch. 826 (Title 47-S01e, D. C. Code, 1940, Supp.), which 
provides: 

“Any institution, organization, corporation, or asso¬ 
ciation aggrieved by any assessment of real property 
deemed to be exempt from taxation under the provi¬ 
sions of this Act may appeal therefrom to the Board of 
Tax Appeals for the District of Columbia in the same 
manner and to the same extent as provided in sections 
3 and 4 of title IX of the District of Columbia Revenue 
Act of 1939, as amended: Provided, however, That 
payment of the tax shall not be prerequisite to any such 
appeal.” 

Section 3 of Title IX of the District of Columbia Revenue 
Act of 1939, as amended, 52 Stat. 371, ch. 223, 53 Stat. 1108, 
ch. 367 (Title 47-2403, D. C. Code 1940), which provides: 

“Any person aggrieved by any assessment by the 
District against him of any personal property, inheri¬ 
tance, estate, business privilege, gross receipts, gross 
earnings, insurance premiums, or motor vehicle fuel 
tax or taxes, or penalties thereon, may, within ninety 
days after notice of such assessment, appeal from such 
assessment to the board, provided such person shall 
first pay such tax, together with penalties and interest 
due thereon, to the collector of taxes of the District of 
Columbia under protest in writing. The mailing to the 
taxpayer of a statement of taxes due shall be consid¬ 
ered notice of assessment with respect of such taxes. 

• • * ft 


Statement of Points 

1. The Board of Tax Appeals erred in holding that the 
mailing of tax bills to Petitioner, while Petitioner’s appli¬ 
cation for exemption was pending constituted notices of 
assessment within the meaning of Section 3 of Title IX of 
of the Revenue Act of 1939, as amended. 


5 


2. The Board of Tax Appeals erred in dismissing Peti¬ 
tioner’s appeal for lack of jurisdiction. 

Importance of the Issue 

The issue is of critical significance to all who claim tax 
exemption in the District of Columbia and to those respon¬ 
sible for the administration of the tax statutes of the Dis¬ 
trict. The question is as yet unresolved and, obviously, 
a decision must be made as to whether the statute as pres¬ 
ently interpreted is adequate or as to whether additional 
legislation must be sought. In the present uncertain state 
neither the taxpayer nor the Government knows when the 
time expires within which appeal may be taken. Such cer¬ 
tainty is, of course, of vital importance to all concerned. 

Summary of Argument 

Section 3 of Title IX of the District of Columbia Revenue 
Act of 1939, provides that appeal from certain tax assess¬ 
ments may be made to the District of Columbia Board of 
Tax Appeals within ninety (90) days of the notice of assess¬ 
ment and, further, that the mailing to the taxpayer of a 
statement of taxes due shall be considered Notice of Assess¬ 
ment with respect of such taxes. 

It is contended that this statute does not prevent appeal 
under the following circumstances: A taxpayer whose 
property was theretofore exempt received a notice of 
assessment and immediately requested exemption from the 
Commissioners of the District of Columbia. Four years 
later, the taxpayer was notified that the application was 
denied and that accrued penalties would be waived. In the 
meantime, each year the taxpayer received a notice of as¬ 
sessment with the legend “Exemption Pending” stamped 
on the face and taxpayer was not required during this time 
to make payment. Within ninety (90) days of the notifica¬ 
tion from the Commissioners, appeal was taken to the 
Board of Tax Appeals. 
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The statute does not prevent appeal after final decision 
by the Commissioners because a reasonable construction of 
the terms “assessment” and “due” would require that no 
tax is “due" when the notice itself states that exemption 
is pending. Further, the implication of the argument to 
the contrary is that to be protected, a taxpayer whose 
appeal to the Commissioners is pending, must appeal to the 
Court in every case. Such a result is not necessary under 
a reasonable interpretation of the statute. 

Argument 

The sole issue in this case is whether the statutory period 
of time for appeal, where an exemption is claimed, com¬ 
mences at the time when the tax bills are mailed or at the 
time when the claim for exemption is denied by the Com¬ 
missioners of the District of Columbia. 

The theorv of the District is that in every case the stat- 
ute requires that the time for appeal begins to run when the 
tax bills are mailed. They contend that this is so even when 
the property has not been taxed before and exemption is 
claimed for the first time. Further, that is so although 
several years may intervene before a decision on the appeal 
is made by the Commissioners during which tax bills may 
have been mailed bearing the stamp “Exemption Pending.” 

This theory places the District in the anomolous and 
curiously inconsistent position of urging that while the Dis¬ 
trict has, and now routinely exercises, the power to exempt, 
yet the taxpayer may not rely upon the unquestioned power 
and routine practice, but must in every case pursue an 
appeal before the Tax Court at the peril of losing his right 
of appeal altogether. In effect, of course, such a concept 
implies a complete abdication of responsibility by the Dis¬ 
trict to the Court. Surely no prudent taxpayer would 
apply for exemption only to the District when faced by the 
virtual certainty that the time for appeal would pass while 
his application for exemption was pending before the Com¬ 
missioners. Should the decision there be adverse, then, 
of course, the taxpayer would be without remedy. 
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In fine, the effect of such a theory is that the taxpayer 
must either file an application for exemption to the District 
and a petition with the Tax Court simultaneously, or to be 
more realistic, forego the District and file only its petition 
with the Court. The obvious result is a complete disrup¬ 
tion of orderly procedure for disposition of exemption 
cases; the entire burden falling on the Court and the Dis¬ 
trict taking no share at all. 

Of course, the statute neither requires nor contemplates 
such a sterile result. It is not designed for exclusive reme¬ 
dies but for complementary procedures. There is ample 
room within the statutory confines for both proper adminis¬ 
trative procedure and orderly judicial review. 

The critical provision of the statute provides that the 
mailing to the taxpayer of a statement of taxes due shall be 
considered notice of assessment with respect to such taxes, 
and, accordingly, the mailing to the taxpayer of such state¬ 
ment of taxes due determines the time within which appeal 
may be made to the Tax Court. 

In each case, where the tax had been asserted for tax 
years prior to the current one, it should be noted that the 
“Statement of Taxes Due” mailed to, and received by, The 
George Washington University had the legend “ Exemption 
Pending” stamped across the face of the notice; thus was 
not a firm notice of assessment within the meaning of the 
statute. 

The critical words of the statute are “due” and “assess¬ 
ment”. Clearly, the taxpayer would not, in ordinary con¬ 
templation, consider such a statement a notice of taxes due 
where, by the stamped legend, it directly advises the tax¬ 
payer that a final determination as to the exemption status 
of the property has not yet been made. Under the cus¬ 
tomary procedure in the District of Columbia where the 
status of such property is in doubt, application is made to 
the Board of Commissioners who in turn pass upon the 
matter administratively. While such matter is under ad¬ 
visement by the Commissioners, and until an unqualified 
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imposition of a tax has been made and notification by the 
Commissioners of a final action on their part as to the 
exempt status of the property involved, it would appear 
that no notice of assessment within the meaning of the stat¬ 
ute is made. Accordingly, if appeal is made to the Tax 
Court within the statutory period from such final action by 
the Commissioners, such appeal should properly be con¬ 
strued as timelv since there was no assessment until that 
date. 

While there is no direct authority in point on the con¬ 
struction of this statute, apparently peculiar to the District, 
as a matter of general law, it should be noted that “assess¬ 
ment” as used in tax statutes embraces all of the proceed¬ 
ings for raising money by the exercise of the tax power 
from the inception to the conclusion of the proceeding. 1 
If this be so, obviously the term “assessment” is not used 
in a statute in a technical sense but merely to denote pro¬ 
cedure. A part of the customary procedure in exemption 
matters is application for ruling to the Commissioners in 
doubtful cases. Administrative expediency requires that 
until that avenue has been pursued, assessment for the 
purpose of beginning the statutory time for appeal should 
not be construed to have occurred. 

Further, as a matter of common understanding, “Exemp¬ 
tion Pending” could not mean other than a suspension of 
the necessity for payment of the tax or appeal. Obviously, 
the records of the District indicate that the taxpayer had 
applied for exemption. Therefore, the only purpose to be 
served by placing the legend across the face of the notice 
would be to notify the taxpayer and tax authorities that 
there existed no present necessity for immediate payment, 
or for initiation of proceedings for enforcing payment, of 
the tax until a final determination was made. In fact, this, 
in the case of The George Washington University, as must 
have been so in each case where a similar procedure was 

l Jackson Lumber Co. v. McCrimmon, 164 F. 759, 763 (D.C. Flu. 190S); 
State v. Began, 317 Mo. 1216 (1927). 
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followed, is precisely what occurred. Neither did the 
University make a payment of the tax nor did the Assessor 
take action under pertinent statutory authority for adver¬ 
tising for delinquent taxes. 

Common sense and a due regard for the equities require 
such a reasonable construction of the statute and a holding 
that the appeals were timely. 

Conclusion 

For the foregoing reasons, and for the further reasons 
stated in Petitioner’s brief, it is respectfully submitted that 
the decision of the Board of Tax Appeals for the District of 
Columbia (now the District of Columbia Tax Court) should 
be reversed. 


Respectfully submitted, 

J. Edward Burroughs, Jr. 
Cary McN. Euwer 
1625 K Street, N. W. 
Washington, D. C. 

Attorneys for The 
George Washington University 

Cummings, Stanley, Truitt and Cross 
Washington, D. C. 

Of Counsel 





